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10 March  2009 

 

 

  

 

 

Ralph  Ch ivers 

CEO 

Telecom m un icat ions Car r iers Forum  

 

BY E-MAIL 

 

 

Dear  Mr  Ch ivers 

 

RIANZ, t he Record ing Indust ry Associat ion  o f  New  Zealand , w elcom es t he 

oppor t un it y t o  com m ent  on  t he d raf t  ISP Copyr igh t  Code t hat  t he TCF released  

f o r  pub lic consult at ion  on  4 Feb ruary 2009 (t he “Draft  Code”).  

 

Such  a code w ill be an  im por t an t  elem ent  o f  an  app rop r iat e im p lem ent at ion  o f  

new  sect ion  92A o f  t he Copyr igh t  Act .  It  can  ensure t hat  a graduat ed  response 

m echan ism  is est ab lished  t hat  is f easib le f o r  all st akeho lders concerned , w it h  

t ransparen t  and  clear  st andards.  ISPs w ould  have clear  guidelines f o r  a po licy t o  

m anage t heir  ob ligat ions under  sect ion  92A.  Righ t ho lders w ould  have clear  ru les 

as t o  t he evidence t hey need  t o  subm it  t o  an  ISP.  And  In t ernet  users w ould  

benef it  f rom  clear  ru les on w hat  t o  expect  and  how  t o  respond  t o  receip t  o f  a 

w arn ing no t ice, includ ing how  t o  challenge any er ro rs.  

 

There is subst an t ial agreem ent  am ong r igh t ho lders and  ISPs on  t he goals o f  any 

such  code.  It  should : 

 

• Est ab lish  a graduat ed  p rocess includ ing w arn ings and  educat ion . 

• Provide an  oppor t un it y f o r  t he In t ernet  accoun t  subscr iber  t o  underst and  

t he consequences o f  h is/her  act ions and  choose t o  st op  in f r inging bef o re 

t here are any sanct ions. 

• Provide a m echan ism  f o r  subscr ibers t o  challenge any er ro r  in  t he 

iden t if icat ion  o f  t heir  accoun t s as in f r inging.  

• Set  up  a st ream lined  and  ef f icien t  p rocess f o r  send ing no t ices. 

• Est ab lish  a benchm ark f o r  reliab le evidence, includ ing evidence p rovided  

by “p re-app roved ” r igh t ho lders. 
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We suppor t  t he basic app roach  o f  t he Draf t  Code in  t hat  it  out lines a 

“graduat ed  response” m echan ism  w it h  w arn ing and  educat ion  no t ices, 

p rovid ing f o r  am p le oppor t un it y f o r  In t ernet  users t o  choose t o  change t heir  

behaviour . Th is ap p roach  is reasonab le, m ore ef f ect ive and  cost -ef f icien t , and  

less d racon ian  t han  t he alt ernat ive o f  pursuing cour t  p roceed ings.  As a result , 

t he u lt im at e consequence o f  t erm inat ion  o f  an  In t ernet  accoun t  w ould  on ly 

occur  in  t he t iny m ino r it y o f  cases w her e ind ividuals repeat ed ly ref use t o  st op  

vio lat ing t he law . 

 

At  t he sam e t im e, how ever , som e o f  t he Draf t  Code’s p rovisions p lace 

roadb locks in  t he w ay o f  ef f ect ive use o f  t he p rocess.  These p rovisions 

con t ain  unnecessar ily com p lex o r  burdensom e ru les t hat  could  render  t he 

p rocess unw orkab le f rom  a r igh t ho lders’ perspect ive.  

 

In  our  view , t he f o llow ing po in t s o f  concerns st ill need  t o  be add ressed :  

 

1.  There needs t o  b e a f air  and  w orkab le m echan ism  f or  subscr iber  

challenges:   

 

The overall general coun t er -no t ice p rocedure set  out  in  t he Draf t  Code 

w ould  be unm anageab le in  p ract ice.  It  w ould  allow  users t o  invalidat e all 

in f r ingem ent  no t ices and  avo id  t he ef f ect  o f  sect ion  92A, sim p ly by 

d isput ing t hem  f o r  any o r  no  reason . Th is w ould  r isk m aking t he p rocess 

en t irely inef f ect ive.  The alt ernat ive “st raw m an coun t er -no t ice p rocedure” 

in  t he annex o f  t he Draf t  Code w ould  be unw orkab le f o r  t he sam e reasons.  

 

What  is needed  f o r  a graduat ed  response m echan ism  t o  w ork is t o  coun t  all 

no t ices t ow ards t he t erm inat io n  p rocess, un less a doub le-checking o f  a 

no t ice con f irm s t hat  t he alleged  in f r ingem ent  d id  no t  occur  via t he 

In t ernet  accoun t  set  out  in  t he educat ion  no t ice and /o r  t here w as no 

copyr igh t  in f r ingem ent .   Such a p rocess w ould  m ake it  possib le f o r  

ef f ect ive and  t im ely act ion  t o  be t aken  and  at  t he sam e t im e ensure t hat  

no  user  is f ound  “guilt y upon  accusat ion ”. RIANZ con t inues t o  suppor t  t he 

in t roduct ion  o f  an  independen t  t h ird  p ar t y ad jud icat o r  p rocess t o  assist  

w it h  t h is and  is w illing t o  con t inue d iscussio ns w it h  t he TCF in  t h is regard . 

 

Research  show s t hat  t he send ing o f  w arn ing no t ices exp lain ing t he 

possib ilit y o f  d isconnect ion  in  it self  w ould  be suf f icien t  t o  st op  t he vast  

m ajo r it y o f  in f r inging behaviour , w it hout  t he need  t o  reach t he st ep  o f  

t erm inat ion .   Most  users w ould  sim p ly change t heir  behaviour  upon 

receip t  o f  a no t ice, w it h  no  f ur t her  act ion  needed .  In  t he rare cases w here 

t here is grounds t o  d isput e t he no t ice because o f  a t echn ical issue o r  

w here t here is a quest ion  regard ing a copyr igh t  issue, users should  be 

required  t o  p rovide evidence as t o  t he reasons w hy t hey believe t hat  t he 

in f r ingem ent  d id  not  t ake p lace o r  t heir  accoun t  w as no t  t he source – just  

as t hey w ould  be required  t o  p rovide evidence as t o  w hy t hey believe t hat  

a b ill w as issued  in  er ro r .  
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2. ISPs and  r igh t ho lders should  each  bear  t heir  ow n  cost s:   

 

The Draf t  Code requires r igh t ho lders t o  pay f o r  t he p rocessing o f  each 

no t ice sen t  t o  an ISP and  t he subsequen t  no t ices t o  subscr ibers, as w ell as 

t o  g ive a b road  indem n it y f o r  an y cost s o r  liab ilit ies.  These requirem ent s 

are inapp rop r iat e, and  r isk render ing t he w ho le p rocess un f easib le f o r  

r igh t ho lders.   

 

The indem n it y p rovisions set  out  in  t he Draf t  Code are t oo  b road  and  

un lim it ed  in  scope.  RIANZ is p repared  t o  indem n if y ISP’s, in  a def ined  

sit uat ion , w it h  regard  t o  t he evidence it  p resen t s. 

 

As t o  cost s, t he great  bulk o f  t he cost s invo lved  in  t he t erm inat ion  p rocess 

are bo rne by t he r igh t ho lders w ho  have t o  det ect  t he in f r ingem ent  in  t he 

f ir st  p lace as w ell as gat her , p rocess and  send  t he required  evidence t o  t he 

ISPs.  ISPs have a ro le t o  p lay in  con t ro lling illegal act ivit y using t heir  

services, and  it  is reasonab le t o  expect  t hem  t o  t ake responsib ilit y f o r  

com m un icat ing w it h  t heir  ow n  subscr ibers.  The graduat ed  response 

p rocess est ab lished  by t he Draf t  Code is a m eans t o  reasonab ly im p lem ent  

an  ob ligat ion  im posed  on  t hem  by law , no t  sim p ly by t he request  o f  

r igh t ho lders.  Each par t y should  t heref o re bear  it s ow n  share o f  

com p liance cost s, w it h  r igh t ho lders paying f o r  f ind ing and  repor t ing 

in f r ingem ent s, and  ISPs paying f o r  t he com m un icat ions w it h  t heir  

cust om ers.    

 

3. Eviden t iary requirem ent s should  be robust  but  reasonab le :   

 

The Draf t  Code requires no t ices t o  include evidence o f  a st andard  t hat  

w ould  be adm issib le in  cou r t , w it h  t he ISPs having com p let e d iscret ion  t o  

reject  it . We agree t hat  t he evidence should  be robust  and  reliab le.  But  t he 

p re-app roval p rocess t he Code est ab lishes f o r  elig ib le r igh t ho lders m akes 

t hese add it ional requirem ent s unnecessary.   

 

The evidence t hat  t he reco rd ing indust ry p rovides t o  ISPs is h igh ly reliab le, 

w ell-t est ed  and  has been accep t ed  in  coun t r ies around  t he w or ld  as t he 

basis o f  cr im inal and  civil legal act ions.  Since our  evidence co llect ion  

m et hods m eet  t he TCF p re-app roval st andards set  out  in  t he Draf t  Code, 

t hey should  be accep t ed  w it hout  add it ional onerous requirem ent s. The 

p re-app roval p rocess already app rop r iat ely requires t hat  t he r igh t ho lder  

can  est ab lish  t hat  he is an  ow ner  o f  copyr igh t  in  t he w ork in  quest ion , t hat  

h is agen t  is h is duly aut ho r ised  agen t , and  t hat  he is using a reliab le 

det ect ion  m et hod  f or  f ind ing in f r ingem ent . 

 

4. The overall t im ef ram e should  be less d raw n -out :   

 

The Draf t  Code p rovides f o r  a lengt hy f ive-st ep  p rocess, w it h  subscr ibers 

g iven  m ore t han  3 m on t hs t o  con t inue illegal act ivit y af t er  receiving a f ir st  

w arn ing.  Th is t im e per iod  is un reasonab ly long, and  t he m ult ip le no t ices 
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set  out  in  t he Draf t  Code could  sim p ly signal in f r ingers t o  share as m uch 

in f r inging m usic as possib le bef o re receiving a f inal no t ice.   

 

Wh ile t he t im e-f ram e o f  18 m on t hs bef ore an  educat ion  no t ice exp ires is 

reasonab le, t he overall t im e-f ram e f o r  consequences f o r  persist en t  act s o f  

in f r ingem ent  should  be shor t ened .  Tw o  educat ion  o r  w arn ing no t ices and  

a f inal t erm inat ion  no t ice w ould  be am p le, allow ing f o r  reasonab ly p rom p t  

act ion  and  also  g iving p len t y o f  oppor t un it y f o r  a user  t o  underst and  t he 

sit uat ion  and  respond  app rop r iat ely.  A t h ree-st ep  app roach  is t he st andard  

in  o t her  coun t r ies w here a sim ilar  graduat ed  response is in  ef f ect  o r  under  

d iscussion .  As a f ir st  st ep , users should  receive no t ice t hat  t heir  In t ernet  

accoun t  has been  used  f o r  illegal purposes and  t hat  t here w ill be 

consequences if  in f r ingem ent  persist s. The second  no t ice should  be a 

rem inder  and  st ronger  w ar n ing about  t hese consequences, should  t he user  

decide no t  t o  st op  t he in f r ingem ent . There is t hen  no  reason  t o  keep  

p rovid ing add it ional no t ices.  

 

5. There should  be coverage o f  all ISPs w it hout  unnecessary carve-out s:  

 

The Draf t  Code creat es t w o  subcat egor ies o f  ISPs w ho  receive special 

t reat m en t  and  are no t  sub ject  t o  t he st andard  no t ice and  t erm inat ion  

ob ligat ions: “dow nst ream  ISPs” and  “essen t ial service p roviders”.  These 

cat egor ies are unnecessary and  unp receden t ed , and  w ould  serve on ly t o  

add  com p lexit y and  delay, p rovid ing excuses f o r  ir responsib le en t it ies no t  

t o  t ake act ion .  To  dat e neit her  o f  t hese def in it ions is m en t ioned  in  t he TCF 

2007 Cust om er  Com p lain t s Code, w h ich  also  p rovides f o r  t he d isconnect ion  

o f  cust om ers w ho  are no t  paying t heir  b ills.   

 

There is no  need  t o  p rovide f o r  a separat e def in it ion  o f  “dow nst ream  ISPs”.  

Righ t ho lders w ill on ly con t act  t he ISP f ur t hest  dow n in  t he in t ernet  access 

p rovision  chain , accord ing t o  t he con t act  det ails set  out  in  t he WhoIs 

reco rds t hat  are pub licly availab le.  What ever  t he nat ure o f  t he en t it y set  

out  in  t he WhoIs records, be it  a sm all business w it h  t en  em p loyees, o r  a b ig 

un iversit y w it h  hund reds o f  st uden t s, t here w ill be no  r isk o f  losing an 

In t ernet  accoun t , as long as t h is en t it y t akes reasonab le act ion  w hen 

no t if ied  t hat  it s connect ion  is being used  f o r  illegal purposes.  

 

There is also  no  need  t o  p rovide f o r  a separat e def in it ion  o f  “essen t ial 

service p roviders”.  Any responsib le business p rovid ing In t ernet  access t o  

st af f , t hat  receives a w ar n ing no t ice should  and  w ould  get  in  t ouch w it h  it s 

p rovider  and /o r  t ake reasonab le m easures t o  st op  in f r ingem ent s on  it s 

net w ork.  The Draf t  Code should  no t  p rovide an  incen t ive f o r  any business 

t o  t urn  a b lind  eye t o  how  t heir  In t ernet  services are used  b y t heir  

em p loyees o r  o t her  end -users. 

 

 

It  is in  everybody’s in t erest  t o  m ake t he Draf t  Code w orkab le and  t o  

p rovide a m ean ingf ul and  reasonab le m echan ism  f o r  ISPs t o  com p ly w it h  

t heir  st at ut o ry ob ligat ion  under  sect ion  92A.   
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We are p leased  w it h  t he p rogr ess t hat  has been  ach ieved  in  d iscussions since 

t he pub licat ion  o f  t he Draf t  Code.  How ever , m ore w ork needs t o  be done t o  

m ake t h is Code w orkab le f o r  everyone, includ ing r igh t ho lders.  

  

We look forward to further discussions with the TCF in order to f ind  a feasible 

solut ion to accom m odate the rem aining outstanding points.  

 

 

Best  regard s, 

 

 
 

CAMPBELL SMITH 

CEO 

 

 

 


