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Introduction 

1.​ Thank you for the opportunity to make a submission on the Commerce (Promoting 

Competition and Other Matters) Amendment Bill. This submission is provided on behalf of 

the New Zealand Telecommunications Forum (TCF).  

2.​ The TCF is the telecommunications sector’s industry body which brings the industry and key 

stakeholders together to resolve regulatory, technical and policy issues for the benefit of the 

sector and consumers. TCF member companies represent over 90 percent of New Zealand 

telecommunications customers. Our members include network operators, retail service 

providers and tower companies.  

3.​ In this submission we comment on the following aspects of the Bill that we agree will 

modernise and improve New Zealand’s competition settings: 

a.​ Beneficial collaboration: we support the new rules on collaborative arrangements  

b.​ Behavioural undertakings: the new power to accept behavioural undertakings are 

supported 

c.​ Confidential information: the proposed changes to the Act to better protect 

confidential information are welcomed.  

4.​ We are broadly supportive of the Bill’s intent, to provide more efficient process and 

enhanced certainty, but note that the Bill does not necessarily achieve that in all cases. Some 

of our members will be making their own submissions addressing specific provisions, 

including those they oppose and wish to propose amendments to. 
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Beneficial collaboration  

5.​ The TCF supports the new rules on collaborative arrangements, in particular the class 

exemption powers and fee relief mechanisms.   

6.​ While the telecommunications sector is highly competitive, there are cases where beneficial 

collaborations between operators are necessary to ensure efficient end to end 

interconnection and operation of public networks. Collaborations can also deliver innovation 

and services no single operator can deliver alone, such as improved connectivity in rural and 

uneconomic areas, and extended coverage and capacity for emergency services personnel. 

The TCF facilitates a number of sector collaborations, including through the 

Telecommunications Emergency Forum, number portability services, sharing intelligence and 

solutions to combat scams, and the exercise of self regulatory functions under the 

Telecommunications Act.  

7.​ While some beneficial collaboration in the telco sector has a legislative mandate (such as the 

statutory authorisations under Part 4AA of the Telecommunications Act, to facilitate the 

ultra-fast broadband and rural broadband initiatives), other collaborations are the result of 

negotiated arrangements with the Government. These can take a long time,  Government 

departments can be unwilling to engage in a statutory authorisation process, or to formally 

engage with the Commerce Commission to provide a proactive authorisation or clearance. In 

most cases our members are required to manage the Commerce Act risk themselves and are 

sometimes asked to indemnify the relevant department driving the initiative from any 

liability under the Commerce Act. This significantly raises the costs and risks to parties 

looking to deliver on requirements of beneficial initiatives, substantially reduces incentives to 

assist and co-invest, and limits the pool of potential contributors to those who are 

sufficiently resourced to manage a set of elevated risks and costs.  

8.​ The proposed class exemptions approach (in clause 22, new section 65R) will help to remove 

regulatory uncertainty in relation to beneficial collaborations, by specifying in advance the 

conditions under which certain types of collaborations will be regarded as more beneficial 

than harmful to competition and therefore deemed to be lawful.  We can see value in sectors 

working with the Commerce Commission to anticipate the types of collaborative activities 

needed over say a ten year period, and get advance certainty. As an example, collaboration 

to deliver the enhanced public safety network could have benefited from a principles-based 

but sufficiently detailed joint technology development and exploitation exemption, rather 

than bespoke fact-specific and expensive competition law assessments.  

Behavioural undertakings 

9.​ We support the new Commerce Commission power to accept behavioural undertakings to 

mitigate competition concerns. This brings New Zealand into line with other jurisdictions and 

while behavioural undertakings can be complex, they provide a genuine way to resolve 

focused competition issues in marginal merger cases that will make it possible to approve 

mergers more efficiently.   
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Confidential information  

10.​The proposed changes to the Act to better protect confidential information are welcomed. 

The Commerce Commission will be able to do its job better if parties can provide fuller and 

frank information with a reduced risk of commercially sensitive information being released 

under the Official Information Act 1982.  

Closing remarks 

11.​Please contact kim.connolly-stone@tcf.org.nz if there are questions about this submission. 
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